PITAL MARKETS MONTHLY BRIEFING SERIES

CONVERTIBLE BONDS: KEY
CONSIDERATIONS AND DIFFERENCES
IN PRACTICE ACROSS EUROPE

Introduction

The hybrid nature of convertible bonds combines aspects of both debt and
equity and can provide companies with alternative or additional sources of
funding. Typically, convertible bonds will pay investors a set amount of interest
for a given period of time but allow conversion into shares of the company at a
prescribed conversion price and time. As such, and depending on the terms of
a particular issuance, convertible bonds can allow investors the possibility to
capitalize on the future growth of a company while at the same time maintaining
certain protections by combining features of both debt and equity instruments
into one product. For issuers, convertible bonds provide a way to raise
additional capital at what can be relatively advantageous rates in circumstances
when an equity raise from investors may not otherwise be possible.

While convertible bonds have a long history across different jurisdictions, the
market practice surrounding this instrument has developed in different ways
over the years and is continuing to evolve in different European countries. Key
areas to note when looking at the differences in practice across jurisdictions
include the governing law for the underlying documentation, shareholder
approval requirements and confirmation of tax treatment.

Due to the complex nature of the documentation, other practical considerations
such as the early engagement of a conversion agent and tax specialists should
be taken into account when structuring a potential transaction.
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Country-specific issues for equity-linked transactions

In certain countries, there are specific issues that should be kept in mind which
can have a significant impact on a given transaction in terms of timing and
execution. While there are similarities between jurisdictions across Europe,
there are also notable differences in terms of required corporate approvals,
choice of governing law for deal documentation and other themes that can have
an impact on the structuring of a given transaction. In addition, this client
briefing concentrates on large convertible bond transactions of companies
which are publicly traded on a stock exchange. Market practice for pre-IPO
convertible bond issuances can significantly differ from the overview presented
in this client briefing.

The below provides a high-level overview of some typical practices and recent
developments that characterize equity-linked transactions in the jurisdictions
indicated:

Germany

In Germany, the usual practice in connection with equity-linked issuances is for
the transaction documentation, in particular the terms and conditions as well as
subscription agreements and ancillary agreements, to be governed by German
law.

Convertible bond issuances are typically conducted excluding subscription
rights by shareholders without a specific shareholder meeting for the issuance
and are instead based on authorized capital. In order to exclude subscription
rights, under German corporate law the offering size must be limited to 10% of
the existing share capital of a German company.

Additionally, for the issuance of convertible bonds without subscription rights,
German corporate law requires that the issuance price of the bond not result in
a "material discount" to the hypothetical market price of equivalent shares at the
time. In recent years, many German issuers outline within their corporate
resolutions a requirement for the conversion price per share applicable at the
time of issue to not be below 80% of the share price, calculated based on the
previous 10 trading days.

For mandatory convertible bonds, a key consideration for the timetable of a
transaction should be the amount of time required for a binding tax ruling in
Germany, especially for first time issuers.

France

In France, documentation is typically governed by French law. Shareholder
authorizations for the issuance of equity and equity-linked instruments are
required and need to be specific to either a public offering or private placement,
with or without pre-emptive rights. In addition, French equity-linked instruments
include a legally required set of adjustment provisions with limited additional
provision options.

French convertibles are also typically structured with an option for the issuer to
remit existing or new shares; as such, appropriate share buyback authorizations
are required.

Spain

In Spain, the documentation is typically governed by English law. In addition to
required corporate approvals (shareholders' approval / board reports),
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independent expert reports may also be needed. There are also corporate
formalities to keep in mind, such as the need for a public deed and registration
with the Mercantile Registry before or after closing.

Since May 2021 there is a more flexible regime for issuing convertible bonds for
listed Spanish companies. For example, there is no need for an independent
expert report for a public company that wishes to issue convertible bonds if the
underlying shares represent less than 20% of such company's share capital.

Belgium

In Belgium, documentation is governed either by Belgian law or English law.
Approval of conversion rights is required by an issuer's board (under the
authorized capital if available) or by a general meeting of shareholders in the
absence of (sufficient) authorized capital. Itis also possible to have an issuance
of instruments that are cash-settled initially (or unconvertible), which become
convertible after approval by the general meeting of shareholders.

Further, a 2020 change to the Belgian Code of Companies and Associations
relaxed some previous formalities. For example, approval from the Belgian
securities regulator of the board report that is required to be prepared in relation
to a convertible bond issuance is no longer needed. The Belgian Code of
Companies and Associations still requires the approval of the usual change of
control put option in the conditions of the convertible bonds by the shareholders
of the issuer (which is typically asked within a certain period of the issue date),
save to the extent it can be established that the put option would not have a
significant impact on the issuer. Other recent changes also created the
possibility for listed real estate investment companies to issue convertible bonds
outside of the preferential subscription rights of existing shareholders, subject
to certain conditions and limitations.

Italy

In Italy, documentation is often governed by English law and it is common for
bonds to initially be issued as straight debt bonds which then become equity-
linked upon shareholder approval of a capital increase to service the conversion
rights within a certain time frame. The board resolution approving the bond issue
will also need to be notarized (in the case of non-bank issuers).

A shareholders' meeting for listed companies is typically called after the bond is
issued to approve the capital increase linked to the conversion rights by way of
an extraordinary resolution, excluding pre-emption rights.

An issuer may be able to issue shares without the approval of a shareholders'
meeting, including in connection with the issuance of equity-linked bonds, if the
bylaws of the company allow.

For listed companies, the issuer's auditors will need to confirm the fairness of
the price at which the shares will be issued in a report made available prior to
the shareholders' meeting. Typically, the principal shareholders will provide an
undertaking/commitment to vote in favor of the capital increase before the
launch of an issuance.

Netherlands

In the Netherlands, the documentation is usually governed by either Dutch or
English law. Bonds are typically issued upon resolution by the management
board (as approved by the non-executives or supervisory board) on the back of
an "up to 10%" issuance authority which is annually delegated by the general
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meeting of shareholders. This means boards are allowed to grant rights to
subscribe for shares (i.e., the conversion option) and limit or exclude pre-
emption rights up to 10% without having to request (further) shareholder
approvals.

The 10% threshold granted by the shareholders' meeting represents the current
market practice, but there is technically no legal limit. However, if the 10% limit
that has been granted is exceeded, a separate shareholder approval is required.
In theory this separate resolution could also be adopted after launch and pricing
of the bonds, but in practice is obtained beforehand.

There are no specific Dutch law limitations as to pricing and discounts in
connection with equity-linked instruments and boards must decide on these
topics within the scope of their delegated authority.

United Kingdom

In the United Kingdom, documentation is governed by English law. Additional
flexibility for convertible bond issuance has been afforded by recent changes to
pre-emption group guidelines. Previous guidelines which capped ordinary-
course authorities for non-pre-emptive offerings at 5% of the ordinary share
capital have been increased to 10%, and the requirement to observe a 7.5%
limit in any three year rolling period has been removed.

The further incremental flexibility to raise equity on a non-pre-emptive basis in
connection with an acquisition or a specified capital investment which is
announced contemporaneously with the issue, or which has taken place in the
preceding 12 month period, has also been increased from 5% to 10%.

U.S. Securities Law Considerations

In addition to home country requirements and market practice, companies
seeking to issue convertible bonds and their advisers should be mindful of any
relevant U.S. securities law provisions that could apply to their offerings. While
most equity-linked offerings in Europe are conducted only outside of the U.S. in
accordance with Regulation S of the U.S. Securities Act of 1933, as amended
(the "Securities Act"), this may still require certain representations and
warranties to be made by the issuer and/or guarantor or other wording and
restrictions to be outlined within the deal documentation. A U.S. no registration
opinion may also be required from U.S. counsel, particularly for offerings
involving a so-called "delta placement" conducted in accordance with
Regulation S and Rule 144A under the Securities Act (i.e., including sales to
U.S. qualified institutional buyers). Issuances which include a Rule 144A
component for the delta placement may require further analysis and the
incorporation of bespoke language within the standard documentation.

CC European Equity-Linked Experience

Clifford Chance has experience advising on numerous transactions, with strong
teams available to support our clients across jurisdictions. Below are selected
examples of our experience on key transactions:

e Nordex SE: HSBC, UniCredit and Crédit Agricole CIB as joint global
coordinators and Commerzbank, Banco Bilbao and Intesa Sanpaolo as joint
bookrunners on the EUR 333 million green convertible bond issuance by
Nordex SE

e Siemens Energy AG: BofA, J.P. Morgan, BNP Paribas, DB, Santander and
Credit Suisse in connection with a landmark EUR 960 million mandatory
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convertible bond issuance by Siemens Energy in connection with the
Siemens Games takeover bid

e Software AG: German publicly traded company Software AG on its EUR
344 million convertible bonds issuance to private equity company Silver
Lake, with the bonds convertible into 10% of Software AG's shares

e Basic Fit N.V.: in relation to its EUR 300 million convertible bonds due 2028

e Criteria Caixa: the underwriters on the issuance by Criteria Caixa of EUR
200 million exchangeable bond exchangeable into Cellnex SA

e DiaSorinS.p.A.: the underwriters (Citi, BNP Paribas, Mediobanca,
UniCredit) on the issuance by DiaSorinS.p.A. of EUR 500 million senior
unsecured equity linked bonds due 2028

e CellinkAB: Citigroup, JP Morgan and Carnegie as joint bookrunners in
relation to the issue by CellinkAB of SEK 1.5 billion senior unsecured
convertible bonds

e Prysmian SpA: in relation to the issue by Prysmian SpA of EUR 750 million
zero coupon convertible bonds

e Pirelli: the underwriters (Credit Suisse, Goldman Sachs, BNP Paribas,
CICC Hong Kong, Intesa Sanpaolo, Mizuho International, UniCredit) in
relation to the issuance by Pirelli of EUR 500 million convertible bonds due
2025

e SAFRAN: the underwriters in relation to the issuance by SAFRAN of EUR
200 million convertible bonds

e Samhaéllsbyggnadsbolageti Norden AB: on the issuance of SEK 2.75 bn
mandatory convertible notes due 2023

e Norwegian Air Shuttle: the creditors on the Norwegian Air Shuttle zero
coupon perpetual subordinated convertible bonds

Conclusion

While there are common themes across European jurisdictions when it comes
to the structuring and execution of equity-linked issuances, variances in practice
can result in different approaches and considerations. Issuers and advisors
should be mindful of important steps that may need to be carried out or
assessed further in connection with a transaction, including shareholder
approvals and confirmation of tax treatment or other input from relevant experts
and advisors.
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